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Statement of Questions Presented 
| 

1. The first question is whether the Court properly 
permitted counsel for the United States to cross examine the 


Defendant with respect to a prior conviction for robbery. 


2. The second question is whether the Court properly 
denied Defendant's motion to suppress the identification 
testimony of Barbara Hailstorks as illegally tainted by 


virtue of an improper pre-trial confrontation. 


3. The third question is whether the Court properly 


denied instructions proposed by the Appellant. 


4. The fourth question is whether the Court properly 
denied Defendant's motion to suppress as evidence a knife 


found on the route of chase, which was not tested i eed police 


for fingerprints. 


The pending case has not been before this 
Court previously. 
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Donald E. Hagler, Appellant 


—— nen 


Appeal from Judgment of United States 
District Court for the District of Columbia 


BRIEF FOR APPELLANT 
Jurisdictional Statement 


Appellant wes indicted and convicted in the United States 
District Court for The District of Columbia of the offenses of armed 
rokoery and assault with a dangerous weapon (22 D.C. Code 2901 and 502), 
and was sentenced on January 13, 1970, to imprisonment for a period of 
three to ten years. Appellant timely filed a Notice of Appeal. Juris- 
diction is conferred upon this Court by Section 1291, Title 28 of the 
United States Code, as amended October 31, 1951, C. 655, 65 Stat. 726; 
July 7, 1958, 72 Stat. 348, U.S.C.A., Title 28, § 1291. 

Statement of Case and Reference to Rulings 


ae eS indictment in three counts charges Defendant with arned 


robbery, robbery and assault with a dangerous weapon. The jury fourd | 


Defendant guilty of armed robbery and assault with 2 dangerous 


nae | : 


weapon. 1/ Prior to the trial, Defendant filed a motion to suppress 
the identification testimony (Record, Item 14) 2/ of urs. Barbara 
Hailstorks, inter alia. This motion was denied in Court (Tr. 57). 
Defendant also filed a motion to suppress a knife (Governnent's Exhi- 
bit 2), which was found near the scene of the arrest of defendant. 
(Record, Item 14). This motion was denied on October 2, 1969, (Record, 
Item 20). Renewal of this motion was denied on November 20, 1969. 

(Tr. 10-11). Prior to trial, the Court denied Defendant's request 


that the Government be barred from examination of Defendant with re- 


spect to a prior robbery conviction. (Tr. 21-22). At the conclusion 
of the trial, the Court refused Defendant's instruction as to mistaken 
identity. (Tr. 370, 387; Record Item 25). 


The Testimony 


Edward Hailstorks, the complaining witness, testified that 
he was accosted by the Defendant who put a knife to his ear and took 
$56.00 from his possession. (Tr. 84). Mr. Hailstorks states that this 
took place about 5 doors from his home at 1629 V Street, N.W., in the 
District of Columbia at about 2 PM on April 5, 1969, (Tr. 82). Fol- 
lowing completion of the robbery, Mr. Hailstorks, some neighbors, and 
the police chased Defendant who had climbed on to a garage roof ina 
nearby alley. (Tr. 86-89). Defendant descended and following another 
prief chase was arrested and taken into custody. (Tr. 86-89). At the 


time of his arrest, he was searched by Officer David Brunson, who 


—_—_—_ : | 


1/ No verdict was returned with respect to Count 2, robbery, pursuant 
to the Court's instruction that a verdict of guilty!) on the armed — 
robbery count precluded a verdict with respect to unarmed robbery. 


2/ References to the Record certified by the Court below are desig- 
— nated by item numbers appearing in the lower right hand corner of 
the Record. References to the transcript are to the pagination 

in the transcript of.testimony. | 


ss 


testified that Mr. Hailstorks had no property of any kind in his 
pockets. (Tr. 296-297). Some time later another officer, Oscar D. 
Wayne Jordan, arrived at the scene, climbed the roof of the garage, 
and found a knife which he took to the precinct. (Tr. 316-319). 
Officer Jordan did not take any fingerprints, nor did he attempt to 
bandle the knife in a manner designed to protect the fingerprints on 
the knife. (Tr. 319-321). The knife was introduced into evidence as 
Exhibit 2, despite the objection of Defendant. (Tr. 84-85). Two 
other key witnesses were called by the prosecution, Mrs. Barbara 
Hailstorks, and a neighbor, Mrs. Nina Lorick. Mrs. Hailstorks testi- 
fied that she was visiting a neighbor at 1631 V Street, and from the 
front porch she observed Defendant holding her son's collar. Her son 
eried that he had been robbed, and she went to the precinct for help. | 
(Tr. 254-258). Her observation was fleeting. (Tr. 271). Mrs. Hail- 
storks testified, "No, I did not see no knife." (Tr. 258). She was 
sitting in the precinct when Defendant was brought in by the police 
for questioning and observed him there. (Tr. 52). She also observed 
him at the preliminary hearing to set bond. (Tr. 268). 3/. Mrs. Nina 
Lorick testified that she observed Defendant rob Hr. Hailstorks from 
her front door some fifty feet away, and that Defendant did use a 
knife. (Tr. 130). Mrs. Lorick observed Defendant at the preliminary 
hearing. (Tr. 268). Mrs. Lorick was unable to identify Exhibit 2 as 
the knife she saw. (Tr. 135). 

The Defendant, testifying in his own behalf, stated that he 


was walking along V Street when he was accosted by Mr. Bailstorks and 


two other men who accused him of robbing Hailstorks. Defendant denied 


EE 


3/ Sine cea hearing took place before Judge Kronhein on April 
10, 69. 
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the accusation, and fled when the others acted ina threatening manner. 
(Tr. 329-332 B). Defendant denied the robbery, and stated that he did 
not have a knife in his possession at the time of this incident. (Tr. 
332 C). On cross examination, Government counsel elicited the fact 
that Defendant had pled guilty to a charge of robbery in 1964. (Tr. 
343-344). The crime had occurred in 1963 when Defendant was 16 years 
old. He was sentenced to 10 years under the Youth Act, and served 3 


and one-half years. (Tr. 346). 


At the conclusion of the testimony, the Court instructed 
the jury. It refused to accept Defendant's proposed instruction 
respecting mistaken identity (Tr. 387, Record Item 25, Proposed 
Instructions). The jury returned a verdict of guilty on Count l, 
armed robbery,and Count 3, assault with a dangerous weapon. The 


Court sentenced Defendant to imprisonment for three to ten years. 


5 - 
Summary of Argument 


The Court improperly permitted the Government to 
impeach Defendant by eliciting testimony that Defendant had pled 
guilty to the crime ef robbery in 1963. Evidence of Defendant's 
conviction of an identical crime was extremely prejudicial and 
was not warranted in the circumstances of this case. The Court 
prejudiced Defendant further by permitting Mrs. Barbara Hailstorks 
to identify Defendant in Court. Mrs. Hailstorks' identification 
testimony should have been barred because it was tainted by an 
illegal pre-trial confrontation with Defendant. The Court also 
committed prejudicial error by refusing to give a mistaken identity 
instruction proposed by Defendant which would caution the jurors 
to take into account the opportunity of eyewitnesses to observe the 
crime and the impact of the pre-trial confrontation. Finally, the 
Court erred when it permitted the Government to introduce into 
evidence a knife found near the scene of arrest where the police 


had failed to take fingerprints or to handle the knife in a 


manner designed to preserve fingerprints. 


6 - 
ARGUMENT 


It A The Court below improperly permitted counsel for the 
United States to question Defendant respecting a prior 


conviction for robbery. 


With respect to Point I, Defendant desires the 
Court to read the following pages of the trans- 
cript: Tr. 16-26, 325-327, 343-347. 
| § 
As noted supra, p.3, Defendant took the stand in his 


aa 


own defense and gave his version. of the incident which led to 
his arrest, He denied the robbery and stated that he fled the 
scene because of the threatening conduct of Mr. Hailstorks and 


two friends. He also testified that he owned no knife and had 


none in his possession at the time of the alleged crime. 


Counsel for Defendant in advance of the trial advised 


the Court that he wanted to put Defendant on the stand and re- 
quested the Court to ban any questions concerning a prior con= 
viction for robbery. The Court denied the request (ir. 16-26). 
Counsel for Defendant also stated his objection to use of the 
prior conviction in open court immediately prior to plac ing 
Defendant on the witness stand. (Tr. 325-327). In the course of 
the cross examination of the Defendant, Counsel for the Government 
elicited from Defendant the fact that he had pled guilty to a 
charge of robbéry in 1964. (Tr. 343-344). On redirect examination 
Defendant's counsel established that the robbery occurred in 1963, 
when Defendant was 16 years old and that he received a ten-year 
sentence under the Youth Act and served three and. one-half years 
(Tr. 346). Further testimony established that the guilty plea was 


entered in December of 1963, and that the Defendant was OSES 


on January 10, 1964. (Tr. 347). | 


mn Gp 


Appellant submits that the Court erred in admitting 
—evidence of the prior conviction. This is a classical illustration 
of 2a case in which the prejudicial impact of the prior conviction 
far outweighs its probative relevance to credibility. Brown v. 
United States, 125 App. D.C. 220, 37 F.2d 242 (1966); Jones v. 
United States, 131 App. D.C. 92-93, 402 F. 2d 639, 643 (1968); 

ef. Gordon v. United States, App. D.C. 343, 383 F. 2d 936 (1967). 


Defendant's prior conviction for robbery and not for a crime 


based upon fraud or deceit. relevance tocredibility is there- 


fore minimal. Moreover, the sameness of the two crimes increases 
the prejudicial potential of the prior conviction enormously. 

As the Court held in Brown v. United States, supra 125 App. D.C. at 
221, 370 F, 2d at 243: "Without doubt, reciting a defendant's prior 
criminal record to the jury can be highly prejudicial, especially 
where as here, the prior offense is a crime similar to the one on 
trial.” 

It is also noteworthy that the prior conviction involved 
here rested on a guilty plea. A prior conviction in such circun- 
stances has only limited relevance to credibility. As the Court 
noted in Gordon v. United States, supra, 127 App. D.C. at 347, fn. 8, 
383 F. 2nd at 940, fn.8: 

The relevance of prior conviction to credibility 

may well be different as between a case where the 

conviction of the accused was by admission of guilt 

by a plea and on the other hand a case where the 

accused affimatively contested the charge and testi- 

fied, for example, that he was not present and 

did not commit the acts charged. In the latter 


situation the accused affirmatively puts his own 
veracity in issue when he testifies so that the 


Sash 


jury's verdict amounted to a rejection of 
his testimony; the verdict is in 2 sense a 
de facto finding that the accused did not 
tell the truth when sworn. 


Another circumstance that warranted exclusion of 


the evidence was Defendant's youth at the time of the crime. 
| 
Mr. Hagler was 16 years old when the first robbery was committed. 


This Court in the Luck case recognized that "the age and circum- 


stances of the Defendant" should be considered by the Court in 

deciding whether the prior conviction should be aired before the 
| 

jury. Luck v. United States, 121 App. D.C. 151, 157, 348 F. 2d 


763, 769 (1965). 


In sum, the nature of the prior conviction, its assaultive 


character, its likeness to the crime at issue, the fact that it 
was based upon a guilty plea, and the youth of the defendant, 


all combine to demonstrate that the Court committed prejudicial 


error by admitting evidence of the prior conviction, | 
| 


II. The Court below improperly denied Defendant's motion to 


Suppress the identification testimony of Barbara 
Hailstorks as illegally tainted by virtue of an improper 


pre-trial confrontation. 
With respect to Point II, Defendant desires the 
Court to read the following: Tr. 271, 260, 264, 265, 
29-30, 312-313; Motion to Suppress Identification 
Testimony, Record Item 14. 
As noted, Mrs. Hailstorks testified that her observation 
of the Defendant was a fleeting matter "just a few seconds” (Tr. 271i). 
i. 
She was six doors away from the scene (Tr. 260). Her next view of 
the Defendant was "when they brought him in," to the police station 
under arrest for questioning. (Tr. 264). This pre-trial 
confrontation between Mrs. Hailstorks and Defendant was extremely 


| 
suggestive and conducive to irreparable mistaken identification. 


9 - 


Defendant was therefore denied due process by Mrs. Hailstorks* 

identification of Defendant at the trial. Stovall v. Denno, 

388 U.S. 293 (1968); Simmons v. United States. 390 U.S. 377 (1968). 
The circumstances of the confrontation of Mrs. Hailstorks 

and the Defendant in this case are almost identical with the one- 

man "show-ups" in the cellblock declared unconstitutional in 

Clemons v. United States, 131 App. D.C. 27, 36-38; 408 F. 2d 1230, 

- 1240-1241 (1968), where the Court of Appeals undertook a detailed 
investigation of pre-trial confrontation,and between the witness and 
the Defendant in the hallway of the police station, condemned 
by the Court as unnecessarily suggestive in Gregory v. United States, 
133 App. D.C. 317, 322; 410 F. 2d 1016, 1021-1022. (1969). 

Because Mrs. Hailstorks had an opportunity to look at 
Defendant intensively and at close range while they were in the 
police station (Tr. 265) and at a time when they knew the police 
suspected Defendant of the crime which they had allegedly witnessed 
and were indeed preparing to jail Defendant for that crime, her 
testimony identifying defendant as the person who committed the 
crime was irretrievably tainted as if Defendant had been exhibited 
to her in aline-up which unfairly singled him out, see, ¢€.g., United 
States v. Wade, 388 U.S. 218 (1968); Gilbert v. California, 388 U.S. 
263 (1968). It is also noteworthy that the confrontation was arranged 
for the very purpose of identification. Officer Brunson testified 
that he told Defendant at the time of his arrest: "There were some 
witnesses to. the offense, and we should go around to the precinct 


and see if he was the one”. (Tr. 29). He testified further that 


Peggy Briscoe and Mrs. Hailstorks came to identify him. (Tr. 30) 4/ 


4/ Mrs. Briscol did not testify at the trial. 
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While there they both identified Defendant who was sitting at the 
report table in Officer Brunson's custody as the robber (Tr. 30, 


312-213). Mrs Hailstorks was thus brought into close confrontation 


with Defendant under circumstances, which were improperly suggestive 


and which would fix Defendant's face, physical features, and clothing 
in her mind. Her later testimony at trial identifying and describing 
Defendant was inevitably drawn from this confrontation rather than 
the few seconds on the sidewalk. 

In sum, the Court's denial of Defendant's motion to 
suppress Mrs. Hailstorks' identification testimony constituted 
highly prejudicial error warranting reversal and remand. 


| 
III. The Court below improperly denied mistaken identity in- 
structions proposed by Defendant. 


With respect to Point III, Defendant desires the 

Court to read Defendant's Mistaken Identity 

Instruction, Record Item 25, and Tr. 387, 3i6. 

Additional prejudicial error affecting substantial 
rights of Defendant occurred in the Court's denial of mistaken 
identity instructions proposed by Defendant (Record Item 25, Tr. 
387). Defendant's basic defense was mistaken identity. It was 
of substantial importance therefore that the Court instruct the 
jury respecting the evaluation of eye witness and identification 
testimony. The Court should have told the jury to evaluate 
the testimony of eye witnesses in the light of their opportunity 


. 5 | 
to observe the criminal and the length of time of such observation. 


The Court should have told the jury to weigh the impact of the 
: | 


pre-trial confrontation between witnesses and the Defendant. 
None of these factors were contained in the Court's charge. The 
Court's identification charge was limited to two sentences as 


Seite 


tyou must be satisfied beyond a reasonable doubt 

of the accuracy of the identification of the 

defendant before you may convict him.” 

"If the circumstances of the identification are 

not convincing beyond a reasonable doubt, you 

must find the defendant not guilty." 

The charge’ quoted above is substantially identical 
with charge number 136 contained in the manual "Criminal Jury 
Instructions For the District of Comumbia (1966). The Court in 
Macklin v. United States, App. D.C. , 409 F.2d 174, 178 
stated that "A charge such as this might well be given,supple- 
mented by observations or identification evidence as discussed 
in Wade, Gilbert, and Stovall." Counsel pressed the Court to 
include these supplemental observations in its charge but the 
Court refused. 5/ In the circumstances of this case, with a 
flat conflict between the witnesses and Defendant, and the sug- 
gestibility of the pre-trial confrontation, failure to give the 
reauested jnstruction was error. Macklin v. United States, 
supra; Jones v- United States, 124 App. D.C. 83,85; 361 F. 2d 
537, 542 (1966). 

In Jones v. United States, the Court stated that "when 
the defendant asks for a special instruction on the issue of 
jdentification, the district court should frame an instruction 
adapted to the evidence in the particular case.” (Emphasis added). 
This is precisely what the Court refused to do in this case when it 
rejected Defendant's request for a discussion of the out-of-court 


jdentifications. .Cf., this Court's admonition in Gregory Vv. United 
States, 133 App. D.C. 317, 326, 410 F 2d 1016, 1025 that trial 


judges should give instructions with greater particularity where out- 


EERE 


5/ Defendant’s proposed mistaken identity instruction contained, 
(cont'd next page) 
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of-court identifications became important in a case. 


Iv. The Court below improperly denied Defendant's Motion 
to suppress as evidence the Knife found on the | 
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garage root. The failure of the Government to protect 
and preserve fingerprints on the knife deprived Defendant 
of due process of law. 


With respect to Point IV, Defendant desires the 
Court to read the following pages of the Transcript 
332-c, 85, 135, 258, 301, 9, 316-321. 


The knife found on the garage roof, Governments Exhibit 


2, was a highly relevant piece of evidence in establishing the 


armed nature of the robbery. Its admission into evidence over 


Defendant's objection was improper and highly prejudicial. De- 
fendant testified that he had no knowledge of the knife and in 
fact did not own or have one in his possession at the time of the 
alleged crime (Tr. 332-c). No evidence was introduced linking 
defendant to the knife. Neither Mr. Hailstorks (tr. 85) nor 

Mrs. Lorick (Tr. 135) could identify the knife as the one they 
witnessed during the robbery. Their failure to identify the knife 
coupled with Mrs. Hailstorks testimony that she saw no knife 

(Tr. 258) casts a considerable cloud on the knife as probative 


| 
evidence in this trial. The gravity of the prejudice becomes 


more evident in the light of the fact that the stolen money 
was not found on the defendant or anywhere e1se (tr. 301, 9). 
In a case such as this one, involving close, fresh pursuit and 
arrest, the presence or absence of the physical evidence of the 


crime becomes most important. The police were under an obligation 

————EE— | 

5/ (cont'd) Reg 
inter alia, the following: "In this regard you may consider 
the circumstances of Donald Hagler being prought to the police 
precinct after the Commission of the Offense charged and you 
may consider the circumstances at the precinct wherein the 
Defendant Donald Hagler was exhibited to Government Witness 
for identification.” | 
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to preserve all potential evidence of the crime whether for or 
against the Defendant. 

Prior to the trial the Defendant moved unsuccessfully 
to suppress the knife. Defendant argued that the police had in 
effect deprived him of his only substantial chance of dissociating 
himself from the knife by failing to take fingerprints and by 
failing to handle the knife while in their custody in a manner 
designed to protect any fingerprints (Tr. 316-321). Under the 
circumstances it was error to admit the knife into evidence. Indeed, 
the failure of the Government to protect and preserve potentially 
exculpatory evidence denied Defendant due process of law. It is 
settled that where the prosecution conceals or suppresses evidence 


favorable to the defendant, due process is violated and the 


defendant is entitled to a new trial. Giles v. Maryland, 386 


U.S. 66; Brody v. State of Maryland, 373 U.S. 83; Lee v. United 
States, 388 F 2d 738. This principle is applicable with equal 
validity to a situation such as this where as a result of the 
Government's negligence, fingerprint evidence which might have 


exculpated Defendant is not protected or preserved. 
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CONCLUSION 


WHEREFORE, the premises considered, the conviction 
in the instant case should be vacated, and the case remanded 
\ 


to the Court below for a new trial, and other relief deemed 


appropriate by the Court. 


Respectfully submitted, 


Louis Schwartz 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


ee 


No. 23,934 


UNITED STATES OF AMERICA, APPELLEE 
Ve 


DONALD E. HAGLER, APPELLANT 


Appeal from Judgment of United States 
District Court for the District of Columbia 


REPLY BRIEF FOR APPELLANT 


I. The Court below improperly permitted the prosecutor 
to cross-examine Appellant with respect to a prior 


robbery conviction. 
Appellee acknowledges (Aopellee's Br. p- 7) that 


prior convictions for similar offenses “should be used 
sparingly for impeachment purposes," citing Gordon v. United 
States, 127 U.S.App-D.C. 343, 383, F.2d 936 (1967), Cert. 
Denied, 390 U.S. 1029 (1968). It also recognizes that trial 
courts were to apply certain suggested guidelines laid down 
by this Court in the Gordon case. The basic Gordon guidelines 
were three in number: 

a. Whether the prior conviction had bearing on credibility. 


The Court noted that assaultive erimes "generally do 


not" bear on credibility. ‘(Gordon v. United States, 


supra, 383 F.2d at 940. | 
b. Whether "the prior conviction is for the same or 
substantially the same conduct for which the accused 
is on trial." (Gordon v. United States, supra, 383 
F.2d at 940). : 
Whether the prior conviction rested upon a guilty plea 
or resulted from a jury finding that the accused's 
testimony was incredible. (ibid.) 


Here, the prior conviction was assaultive in character, it 


was for identical conduct, and it rested on a guilty plea. 


The trial court's ruling thus ignored each and every element 


of the Gordon guidelines. Additionally, the trial court dis- 


regarded appellant's youth, a factor which the Luck case 
recognized as important. Luck v. United States, 121 App. 
D.C. 151, 157, 348, F.2d 763, 769 (1965). Appellant submits 
therefore that the Court committed plain prejudicial error 


by admitting evidence of the prior conviction. 


II. The trial court improperly permitted the in-court 
identification of appellant by Mrs. Hailstorks. 


Appellee argues (Appellee's Br. p. 8, fn. 6) that 


"the record is unclear as to the exact nature of this 
"confrontation'" between Mrs. Hailstorks and appellant 
at the police station. Mrs. Hailstorks came to the police 


| 
station to identify appellant. Officer Brunson testified 


as follows: (Tr. 29) | 
I said we should go around to the precinct. 
There were some witnesses to the offense, 
and we should go around to the precinct 
and see if he was the one. 


The following colloquy confirms further that the confron- 
tation at the police station was for identification purposes: 


(Tr. 29-30) 


Q. (By Mr. Bolotin) And, did any persons come in to 
view him while he was in the precinct? 


A. (By Officer Brunson) I don't understand. 


Did any persons come in to identify him while he 
was in the precinct? 


Peggy Briscoe came over and Mrs. Hailstorks. 
These are the only two people that came in 
the precinct, I take it, to identify this 
defendant, is that correct? 


That is right. 


Now, what happened while they were in the precinct? 
What did they do? What did they say? 


They all said this was the man that robbed Eddie. 


* * * 


Where was the defendant at the time when they 
made these assertions to you? 


Sitting at the report table in the 13th precinct. 

At the report table? 

Yes. 

And, was he in the custody of any police officer? 

He was in my custody. 

is obvious from the foregoing that Mrs. Hailstorks' 
identification of appellant at the trial was irretrievably 


tainted by this improper pretrial confrontation arranged by 


the police. Her testimony should have been excluded. 


Appellee's contention that the court's error, if 
any, was harmless (Appellee's Br. fn. 8) is without merit. 
Mrs. Hailstorks was one of two witnesses who provided eye- 
witness testimony. Without her testimony, the case would 
have gone to the jury on the conflicting testimony of Edward 


Hailstorks, the complaining witness and the appellant. Her 


testimony provided crucial corroboration of Mr. Hailstorks' 


testimony. Marshall v. United States, D.C.Cir. No. 21,703 
decided September 24, 1970, and Solomon v. United btates, 133 
U.S. App.D.C. 103, 408 F.2a 1306 (1969), relied upon by the 
appellee,are not controlling. In those cases the verdicts 
were based upon other compelling evidence pointing to guilt, 


unlike this case where Mrs. Hailstorks' testimony was most 


vital. 


III. The Court's refusal to use appellant's identity 
instructions constituted error. 


A key issue in this case was identification. Ap- 
pellant testified that he was not the person who robbed Mr. 
Hailstorks. Under the circumstances it was eninently correct 
for appellant to request the Court to supplement the "red 
book" instructions with additional observations respecting 
the opportunity of the witnesses to observe appellant and the 
impact of the pretrial confrontation. The Court refused. 


Appellee argues (Appellee's Br. p. 11) that the “Sury was made 
| 


aware that there was a question of whether or not the defendant 


was in fact the criminal actor. .- - that there was a con- 
flict of testimony on that issue, which would also have to be 
resolved." Appellee is mistaken. No such instructions were 
given or observations made by the Court. The instructions 
were barren of any reference to the conflict respecting 
identification. There were no instructions adapted to 


the evidence in this particular case. 


Iv. The Court below erred in refusing to exclude the 


knite as evidence. 

The issue on this point is whether there is an 
affirmative obligation upon the Government to take all 
reasonable steps to preserve evidence which may exculpate 
a defendant. Appellant submits that there is such an 
obligation. It is an obligation which derives from the Govern- 
ment's role in the enforcement of the criminal laws. When 
the police arrest a person and seize property associated 
with a crime they become, in a sense, public trustees charged 
with the duty of taking all reasonable steps designed either 
to prove or disprove the crime with which the accused is 
charged. The failure to test a weapon for fingerprints is 
a crucial omission and breach of this trust. This is par- 


ticularly true in a case such as this one where the accused 


disclaimed ownership of the knife and evidence respecting 
| 
use of the knife was murky and contradictory. To ignore 


| 
such possible exculpatory evidence can be just as damaging 


to due process as deliberate suppression of exculpatory 


evidence. 


CONCLUSION | 
un suchas sapsaiemipngessontaninanme | 


WHEREFORE, appellant respectfully submits that the 


judgment of the District Court should he reversed. 


| 
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